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Introduction

In Graiz v. Bollinger' and Grutter v. Bollinger,” the U.S. Supreme Court affirmed the authority of
colleges and universities to consider race or ethnicity” as one factor among many in admissions
decisions where necessary to further their compelling interest in promoting the educational
benefits of diversity. The Court also held that when colleges and universities pursue this interest,
only program designs that ensure individualized consideration of applicants (and their diversity
attributes) can be sufficiently narrowly tailored to meet federal legal requirements. Thus, the
Court upheld the University of Michigan Law School’s admissions policy (in Grutier), which
includes an individualized, full-file review of all applications, while striking down the University
of Michigan’s undergraduate admissions policy (in Gratz), which assigns points to applicants
based on certain admissions criteria, including race and ethnicity.

Taken together, these decisions affirm longstanding legal standards — emanating from Justice
Powell’s 1978 decision in Regents of the University of California v. Bakke* — and provide a
framework that can help guide colleges and universities as they review and consider the use of
race-conscious policies in admissions, financial aid, recruitment, and other arenas. This
Education Law and Policy Alert from Nixon Peabody LLP provides an initial analysis of Gratz
and Grutter and their implications for higher education, including:

= Background on relevant federal law and the Court’s decisions (page 2);
= Key Points and Lessons Learned from the cases (page 4); and

=  Action Steps to guide colleges and universities moving forward (page 7).

Nixon Peabody’s Education Team is a leader in preventive law services in education — helping education leaders
achieve their educational goals — inchuding their diversity goals — in a manner that meets federal legal requirements.
For more information, contact Art Coleman or Scott Palmer at (202} 585-8000 or www.nixonpeabody.com.

© Nixon Peabody LLP 2003. All rights reserved. This Education Law and Policy Alert is intended as an information
source for clients and friends of Nixon Peabody LLP. The content of this Alert should not be construed as legal advice,
and readers should not act upon information in this publication without professional counsel.
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academic criteria (grades, LSAT scores) and other criteria that were important to the law school’s
educational geals (such as work experience, leadership and service, letters of recommendation,
and life experiences, including whether the applicant was an underrepresented minority). The
undergraduate admissions process at issue in Gratz used a “Selection Index” where each
applicant was awarded points toward admission based on preset criteria, with the maximum
number of points awarded to any applicant totaling 150. Underrepresented minorities (as well as
socio-economically disadvantaged students and students who attended a high school that served a
predominately minority population) received 20 points under this program.

In Grutter, the Court (by a vote of 5-4) upheld the law school admissions program in its entirety.
The Court recognized that the law school’s interest in promoting the educational benefits of
diversity is a sufficiently compelling interest to justify consideration of race or ethnicity as one of
several factors in admissions decisions. The Court emphasized that it would show deference to
the educational judgment of colleges and universities in valuing a diverse student body as part of
their educational mission. The Court further found that the law school’s individualized review
was narrowly tailored — and consistent with the Harvard University admissions plan endorsed by
Justice Powell in Bakke — in that the admissions program used an individualized review that was
flexible, considered multiple factors, and was not unduly burdensome to non-minority applicants.

In Gratz, the Court (by a vote of 6-3) recogmzed (per the Court’s decision in Grutter) that the
undergraduate program served a compelling interest in diversity, but held that the University’s
admissions program was not sufficiently narrowly tailored because it used a point system that
auntomatically awarded minerity students 20 points regardless of other factors and did not allow
for an individualized review and comparison of the full breadth or depth of diversity factors.

UNIVERSITY ADMISSIONS PLANS ANALYZED BY U8, SUPREME COURT

Constitutional Unconstitutional
Individuzaiized Review - Paint System Quolta ISystem
< | | >
« University of Michigan Law *  University of Michigan «  LUniversity of California, Davis
School Admissions Policy Undergraduate Admissions Maedicat Schoal Admissions Policy
+  Harvard Undergraduata Poiicy
Admissions Policy

The U.S. Supreme Court affimned the lawfuiness of The University. of Michigan Law School admissions policy
{in Grutter) based in part on its individualized review of all applicants (and their diversity attiibutes} - likening
it to the Harvard University admissions palicy (referencad with approvat by Justice Powell in Bakke). - The
Court held unlawfut the University of Michigan undergraduate admissions policy {in Gratz) based in parton
its point system {which did not permit an individuslized review}, and had previously held unlawful the
University of California, Davis Medical School admissions policy {in Bakke) based on its use of a rigid quota.
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citizenry, it is necessary that the path to leadership be visibly open to talented and
qualified individuals of every race and ethnicity.”

The Court rendered its determination of the compelling nature of the diversity rationale
based in part on substantial evidence regarding the educational benefits of diversity
provided by the University and amici, including expert studies and reports and opinions
from business and military leaders. Importantly, the Court’s decision indicates that
where a university’s interest in promoting the educational benefits of diversity is central
to its mission — a point on which the Court indicated that deference is required though
evidence is relevant — then that interest is compelling as a matter of law.

Colleges and universities may pursue a goal of admitting a *critical mass” of
minority students as part of their effort to assemble a diverse student body. The
Court held that colleges and universities, in order to promote the educational benefits of
diversity, can seek to enroll a “critical mass” of students from different racial and ethnic
groups — so long as the critical mass is “defined by reference to the educational benefits
that diversity is designed to produce,” and the goal is not “some specified percentage of a
particular group merely becanse of its race or ethnic origin.”

In so holding, the Court distinguished between the establishment of permissible
numerical goals and illegal quotas:

Properly understood, a “quota” is a program in which a certain fixed number or
proportion of opportunities are “reserved exclusively for certain minority groups.”
Quotas “‘impose a fixed number or percentage which must be attained, or which
cannot be exceeded,’” and “insulate the individual from comparison with all other
candidates for the available seats.” In contrast, “a permissible goal... require[s] only
a good-faith effort... to come within a range demarcated by the goal itself, ... and
permits consideration of race as a ‘plus’ factor in any given case while still ensuring
that each candidate ‘compete[s] with all other qualified applicants.”” (Internal
citations omitted.)

2. Admissions programs that consider race or ethnicity to promote the educational
benefits of diversity must ensure that those factors are considered only to the extent
necessary and in a manner consistent with their mission-driven diversity goals. The
Court reaffirmed and expounded upon the basic “narrow tailoring” standards that have guided
federal courts for decades, making important distinctions between the University of Michigan
Law School’s admissions program in Gruiter and the University’s undergraduate admissions
program in Graiz.

a.

Admissions programs that consider race or ethnicity under the diversity rationale
must be designed to ensure individualized review of applicants and their diversity
attributes. The Court held that the importance of individualized consideration of
applicants “in the context of a race-conscious admissions program is paramount.” To
satisfy this standard, universities seeking to justify the use of race or ethnicity in student
admissions based on the diversity rationale must include an individualized, non-
mechanical, full-file review of each applicant. “In other words, an admissions program
must be ‘flexible enough to consider all pertinent elements of diversity in light of the
particular qualifications of each applicant, and to place them on the same footing for
consideration, although not necessarily according them the same weight.’”



. Aepoi panoidde 1sa1a3ur a1y Jaypmy 0} ATESS299U 9q 123UOT OU [[14 SAOUIRfaId [EIOR]
JO 980 JU} ‘MOU WOI SIBdA G 1BY) 1oadxe apy **r uonednps Iaydy oiqnd jo 1xejuo0d o
U1 AJISISATP APOq JUSPTIS UT 1SIIAIUI UR JSYMINY O} a0B1 JO 35N 3Y3 paoadde 1s1yy [[pmod 20usnf
20Uls SIBIA <7 UARQ SeY 3], ‘SurAes ‘UONEU o) puER AIUNWUIOd UWOLESNps ISYSIY Sy} Joj
(sonou pue) uonesnsoudoid 21210U00 B YA Loy UL uorudo sy papus wno) Ay ‘Afjeuny

‘swrerdord snorosued
-a0el JO MS1A9I oipourad armbar yomm ‘sjuswannbol Juuojiel moireu SUPURISSUO] UM
TUSISISUOD ST SIYL . AMNSISATD ADPOQ JUSPIUS SASTYOR O] AIBSS09U [J1IS aI¢ ssoualafald [eoer
I9(I5YM SUTULINSP 0} SMAIASI O1poLiad pue sa1a1j0d SUOTSSTUPE SNOIOSU0D-208I Ul SUOISIA0Id
19SUNS AQ 1900 3¢ Ued JUSWwaNnbal [euoleInp aq) ‘uoneonpa U3y Jo 1Xa)uod o ufi],, ‘Luno)
oy 0 SWIPIONOY  HUIM WL PAJIUI] 3q ISnUI SA101jod SUOISSTIIPE SNOSU0I-30BI,, ‘DICJIId}
‘pUR ‘30BI UO Poseq SUCHOUNSIP SIBUMMNRD 0} §1 JUSWPUSIIY uasymog oy Jo osodmd
2102 B 1Rl POULIJEal MO, Y[ ‘ssaEwuy 24 jouued sweasoad yoms pue ‘swersoxd
SUOISSIWUPE PISeq-Ided II9) JO $421A21 dipoLiad wropsad )snu sayIsIsAlN pue sagao) ¢

JAusIsatun o £q panjea sanmenb oty (e SuoTe 3SI9AID INg ‘ISISAID
Aqrewer sl jou st ey Apoq JUSpmIS B o[qUISSSE 0} AMSSa0aU SJUSIUISSISSE PAZI[enplarpul
oy Sunonpuos woy ANsisamm o3 spnjoaid Aew A3y) ‘[epnau-acel are  sueld
yons Surumsse uaA[q],, ‘Suness xa1u0d ArsIoalp o w  suerd oFeueoiad,, Jo Aeudoad
a1 pauonsanb Ajsseidxs ymoy) oy ‘uontppe Ul "a0el FuIsn 210)3q ANSIBAIP Sjowold
0] 21098 153] 10 SopeIS se sioyoef yons sziseyduresp 01 parmber jou st Lsmanm pue
282[[02 B ‘Sny] "SOALBUIDIE [EUNSU-308I JO AO0BOIIJR 3 SULIIPISUOD UI S[B0F [Buoneonpa
1apeoiq 10  AJenb onuopese,, 1T 90IJLIOES 10U PIIU SINISISATUN pUE SIFI[00 Teql Py
1o SYL 'S[ecd USALIP-UCISSIUI J9YI0 pue ANSISAID JO 1XOJU0D [[RISA0 21) Ul PAjen[ead
20 PNOM SSATRUISI[E [BINSU-20E] JO UOLRIIPISTOD 34} 18] ‘IoAMOY ‘PIssal)s 1mo)) oy

‘dojaaap saonoeid Sursmuiold Se SOATIBILIONE [BAINAU-20BI 0] PIEFaL Yim
SI9JO WIOLJ UIBS] PUR SUTIEXD 0] SSIISISATUN pue $959[[00 peBemoous 1moy) oy} ‘snyf
5298 AISISATUN 3] ANSISAIP SUI AITYOE [[IA JBU) SSATIBIISI[E [RONIU-2IET I[QENIOM JO
UOLIRIBPISUOD Yirey pooT ‘snolias annbal ‘10AamoY ‘S20p SULIO[Ie] MOLIEN ' "dAlBWIN[E
[EINSU-30B] J[QRAIOUOD AIDAS JO TOHSUEYX? 2athbal jou S30p,, 3581 JO UOLERISPISUOD
PANUI] S} 2INSUS 0} Pasu ay) “4mo)) oyl 0} Surpioody swesdoead snolsUeI-IdEL
Suisn arojaq swod [wuoneanps 1gpecdq AYLIIES 10 Hondo A1aAd JSNEYXI JOU PIAU
g “‘yIrej pood Ul SIADEIII)NE [EANIU-IIB JIPISTOD JSNI SANISIIATUN PUE SaF30) g

"SIIEPURLU A10]0781S PUE [EUONNITISUOD [BIAPS] Joaw Jey) s2101[0d suolssnupe
Fundope Jo uoneSiqo A1) WOIJ UISY) ISNOX JOU S0P JAIIVAI SIISIDAIUN PUR $3FI[00
swos suorjesydde Jo owIn[oA A1) WO Paseq sUIPING 10 sAFUS[JRYO dAnEnSIUIUpE Hasaid
1ySnu swexSoid SuoISSIUIpE pazI[ENPIAIPUI Ue Jo uondope ) Jeyl 108] Syl 1By pajels
N0y oy} “Iaacalopy “sjuedrdde 1oyjo 03 paredurod pue paIEN[EAd 5q PINOD $90UALIaAXS
Aynstaatp s jueoridde yses Jo dep pue [IpedIq [[0U S UOTUM AQ MALAAIT PIZI[BAPIAIPUL
Apusns v 2a0elens 100 pIp WSAS SUOISSTIPE S1eNpeRISIopun 1) ‘$942 §.1me) oy
u] -Auounu pajussaidaiiopun ue sem o juesifdde yows 0] papreme Aj[eOTjRLUIOINE SI9M
sjutod (o7 atoum wsks 1mod v Jo palsisuod yomm ‘urerSord UOISSTUIPE Jlenpeldispun
oY} WMOD YONIS Z/p4H Ul UMOD) S JSenuod A  eoel puokaq SIOWRL ANSISAIP
Surpnjour ‘suoneolienb s juesdde yoes Jo . matas1 oNSI[OY ‘PIZITENPIATPUI A[YBU],, € JO
PAISISUOD YOIgM ‘werSoid SUOISSTWIPE S, [00YdS ME] 2] P[aydn 425740 Ul N0y 9Y) ‘s,

€007 duny ‘g1 Apoqeag UoxIN



Nixon Peabody LLP, June 2003

Action Steps for Colleges and Universities

The Court’s decisions in Grafz and Grutter reaffirm the authority of colleges and universities to
define and pursue their educational mission — including the educational benefits of diversity —
within federal constitutional and statutory parameters. These parameters are made more clear by
the Court’s decisions, which build on existing legal standards and provide important information
that can guide colleges and universities. As a matter of sound policy — and as required by
constitutional law as part of narrow tailoring - it is incumbent on each college and university in
light of the Court’s decisions to review its race-based policies in admissions, financial aid,
recruitment, and more.” The following are several recommended steps that colleges and
universities should take in that regard:

1 Inventory all race- and ethnicity-based policies and all other diversity-related policies
(even if facially race-neutral), including admissions, financial aid, outreach,
recruitment, and employment policies.

{1 Establish an inter-disciplinary strategic planning team and a process to evaluate the
relevant policies, now and over time.

0 Identify the diversity-related educational goals and supporting evidence that justify
each of the relevant policies.

Rigorously consider race-neutral alternatives in light of institutional goals.
O Ensure that any censideration of race is as limited as possible consistent with

institutional diversity goals, including that admissions processes are individualized,
flexible, and holistic.

ENDNOTES

Y Gratz et al. v. Bollinger et al., No. 02-516, 539 U.S. _ (June 23, 2003).

¢ Grutter v. Bollinger et al., No. 02-241, 539 U.S. __ (June 23, 2003).

* In several places, this Alert uses the term “race” or “ethnicity” to stand for both race and ethnicity, such
as with regard to “race-conscious” actions.

* University of California v. Bakke, 438 U.S. 265 (1978).

° The Fourteenth Amendment prohibits states from denying “any person within [their] jurisdiction the equal
protection of the laws.” U.S. Const. amend. XIV. Title VI prohibits discrimination “under any program or
activity receiving Federal financial assistance.” 42 U.S.C. §2000d.

¢ Hopwood v. Texas, 78 F.3d 932 (5% Cir.), cert. denied, 518 U.S. 1033 (1996).

7 Section 1981 provides that all persons “shall have the same right ... to make and enforce contracts, ... and
to the full and equal benefit of all laws and proceedings for the security of persons and property as is
enjoyed by white citizens.” 42 U.S.C. §1981. Applicable to private conduct, §19381 proscribes “purposeful
discrimination that violates the Equal Protection Clause of the Fourteenth Amendment.”

¥ This section of the Alert discusses the Supreme Court’s decisions In Grarz and Grutter taken together.

All quotations are from the Court’s opinion in either Gratz or Grutter.

% See generally Arthur L. Coleman, Diversity in Higher Education: A Straregic Planning and Policy
Manual (The College Board, 2001).






